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Subject: Supreme Court Will Not Review Decision Holding That Life 
Insurance Premium Payments Made By Partnership on Behalf of 
Doctors and Their S Corporations Are Not Deductible By or Income 
To Individual Doctors 

 
Major References: V.R. DeAngelis M.D.P.C., et. al. v. Commissioner, Cert. Den., Sup. Ct. Dkt. 

No. 09-895 (Mar. 22, 2010); Petition for a Writ of Certiorari, No. 09-895 
(Jan. 22 2010) 

 
Prior AALU Washington Reports: 08-01; 07-108; 07-91; 04-124; 03-72; 00-72; 02-99; 95-50 
 
MDRT Information Retrieval Index Nos.: 7400.00 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

The U.S. Supreme Court, through its denial of a petition for certiorari, refused to accept for 
hearing the case of V.R. DeAngelis et. al. v. Commissioner.  (See Cert. Den., Sup. Ct. Dkt No. 09-895, 
March 22, 2010.)  That case, when it was before the Tax Court, was reported in our Bulletin No. 08-01.  
The Tax Court (T.C. Memo 2007-360) then held, in the circumstance before it, that life insurance 
premium payments made on behalf of doctors by a partnership, in which S Corporations owned by 
individual doctors are the partners, are not deductible as business expense to the partnership or the S 
corporations.  In addition, the Tax Court determined that the premium payments made by the partnership 
were not income to the individual doctors. 

The U.S. Court of Appeals for the Second Circuit affirmed the Tax Court in a per curiam 
opinion (574 F.3d 789 (2nd Cir. 2009)) for the reasons stated by the Tax Court.  The doctors and 
their entities then petitioned the Supreme Court for review of the deduction issue. 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-43A.pdf
http://www.aaluwr.org/majorrefs/Ref10-43A.pdf
http://www.aaluwr.org/majorrefs/Ref10-43B.pdf
http://www.aaluwr.org/majorrefs/Ref10-43B.pdf
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The taxpayers were doctors DeAngelis, Domingo, Durante, and Capizzi (collectively, 

doctors) and their wives.  Each doctor is the sole owner and employee of an S corporation (collectively the 
PCs) that was a partner in the partnership V.R. DeAngelis M.D.P.C. & R.T. Domingo M.D.P.C. 
(VRD/RTD).  VRD/RTD was formed as a partnership to provide medical and surgical services to its 
patients through the doctors, and operated under the name “South Shore Surgical Specialists.”   

During 1993 and 1994, each doctor’s S corporation paid amounts to VRD/RTD, which in turn 
contributed such amounts to the Severance Trust Executive Program Multiple Employer Supplemental 
Benefit Plan and Trust (STEP), a plan which was created by an insurance agent credentialed as a chartered 
life underwriter and a chartered financial consultant.  STEP was promoted to relatively high-income 
professionals as a welfare benefits fund that was part of a 10- or-more-employer plan described in section 
419A(f)(6) of the Internal Revenue Code.  STEP used the contributions to purchase and pay the premiums 
on six whole life insurance policies, five of which were each written with respect to one or both spouses of 
each couple (excepting the Capizzis).  The sixth life insurance policy was written on the life of an employee 
of VRD/RTD who was its office manager.  Each policy was payable to the beneficiaries of the insured’s 
choosing.  

For each of taxable years 1993 and 1994, the IRS determined that VRD/RTD could not deduct the 
$585,000 it paid in that year to STEP as contributions to a welfare benefits fund.  The determination stated 
in part that the payments were not ordinary and necessary business expenses under section 162(a).  Thus, 
the IRS increased the net amount of passthrough income received by each doctor from his S corporation.  It 
also determined that each doctor received income under section 61(a) in the amount of the life insurance 
premiums that were paid by his S corporation on his behalf.   

The Tax Court upheld the first determination, deciding that the payments (except as related to the 
policy written on the partnership’s office manager) were not ordinary and necessary business expenses of 
VRD/RTD.  However, the Tax Court rejected the IRS's second determination and decided that each doctor 
did not realize income in the amount of the life insurance premiums that were paid by his S corporation on 
his behalf.  The U.S. Court of Appeals for the Second Circuit upheld the Tax Court’s determination in a per 
curiam decision that adopted the reasoning of the lower court. 

As noted in our Bulletin No. 08-01, the Tax Court’s decision came on the heels of the IRS' issuance 
of Notices 2007-83 and 84, which warned taxpayers that certain welfare benefit funds that utilize cash 
value life insurance policies (and similar arrangements) may not provide the tax benefits purported by the 
promoters of such arrangements and that certain arrangements may be listed transactions for purposes of 
the tax shelter rules.  On the same day, the IRS also issued Revenue Ruling 2007-65, which addresses the 
deductibility of premiums paid by welfare benefit funds with respect to cash value life insurance policies 
(see our Bulletins Nos. 07-108 and 07-91).  In addition, the IRS had issued previous warnings and final 
regulations (and subsequently classified such transactions as listed transactions) regarding the establishment 
of 10 or more employer welfare benefit funds (see our Bulletins Nos. 04-124; 03-72 and 95-50).   

The arrangement in DeAngelis purportedly involved such a 10 or more employer welfare benefit 
fund.  However, the Tax Court essentially dismissed the taxpayers' claim that the amounts contributed to 
the STEP plan were deductible as contributions to such a welfare benefit fund because such amounts did 
not meet the ordinary and necessary requirement of 162(a) -- a pre-requisite to the deduction.   

The doctors in DeAngelis argued in their petition for certiorari (essentially a request for a Supreme 
Court hearing and decision) that the expenses for life insurance premiums were indeed deductible as a 
business expense under section 162(a).  However, they also argued that the case should turn primarily on 
the question of whether the STEP plan met the requirements of section 419A(f)(6) and not on the 
application of the ordinary and necessary requirements under section 162(a).  The petition states: 
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“The courts below even declined to consider whether STEP complied with [section 419A] and the 
rules and regulations that define it.  

In short, the Second Circuit and the Tax Court ignored the substantial doctrine of law making clear 
that it is indeed permissible for employers to deduct payments to provide life insurance coverage for 
their employees, and contributions to a welfare benefit plan, as ordinary and necessary business 
expenses. Instead, the courts below relied on an issue -- the subjective intent of the taxpayer -- that 
precedent prohibits. If this Court accepts this case for review and holds in favor of Petitioners, this 
would have the added benefit of allowing the Tax Court, on remand, to determine that the contested 
payments qualify as legitimate deductions under Section 162(a), and of permitting the Tax Court to 
determine in the first instance whether STEP satisfies the statutory requirements of Section 
419A(f)(6) and of Section 419(e). Accordingly, certiorari should be granted.” 

These arguments being insufficiently persuasive in the Supreme Court’s view, it refused to hear the 
case.  This effectively brings the judicial consideration of DeAngelis to a close. 

Any AALU member who wishes to obtain a copy of the Supreme Court's denial of certiorari in 
V.R. DeAngelis M.D.P.C., et. al. v. Commissioner, or the petition in support of it may do so through the 
following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal and select Current Washington Report for linkage to source 
material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                          
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
http://www.aalu.org/
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